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RESPECTINGACCURACY IN DOMESTICABUSEREPORTING

A restraining order is a law enforcement tool that is granted to provide emergkety

in the event of imminent or actual serious physical harm. Restraining orders (also know
as “orders of protection” or “emergency protective orders” in some stategpaaly

issued by following a two-step process:

1. A claimant seeks a temporary restraining order.

2. Ten to fourteen days later, a hearing is held to determine whether to continue the order
against the accused.

The original idea behind restraining orders was sound. But as the following example
involving a well-known media personality illustrates, restraining orders aressond
on even the most unusual grounds:

On December 15, 2005, Santa Fe District Court Judge Daniel Sanchez issued a
temporary restraining order to protect Colleen Nestler. According to Nestler, for

the past 11 years a man had been sending her unwanted coded messages over the
airwaves expressing his desire to marry her. Her alleged harasser: CBS talk show
host David Letterman. Asked to explain why he had issued a restraining order on
the basis of such an unusual complaint, Judge Sanchez answered that Ms. Nestler
had filled out the restraining order request form corretly.

If this case represented an unusual occurrence, it would simply become fodder for
another late-night comedy routine. But as this Special Report documents, Letserman’
unfortunate experience reveals a serious civil liberties violation currdfetyiag
hundreds of thousands of law-abiding American citizens.

Temporary Restraining Orders

Temporary restraining orders (TROs) are usually issued on an emeeygpastebasis.

The judge issues the order without the accused having legal representation, berd) allow

to present opposing evidence, or even being aware of the allegation. It has been estimated
that about 85% of such orders are issued against men, with the remaining 15% issued
against women.

Clearly,ex parteorders violate several of the recognized elements of due process,
including advance notice of the proposed action, the right to present evidence, and the
opportunity to present reasons why the proposed action should not be taken.

Police intervention often accompanies a restraining order. One study interviewed 227
Massachusetts women who had experienced interpersonal violence within the previous
5 years. Of those women, 34.4% had requested a restraining order. In three-quarters of
those cases, the woman teso summoned the police.
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Restraining orders have serious consequences for the respondent. First, they require the
person to immediately vacate the house, allowing the claimant to take possession of the
property. When children are involved, TROs usually have the effect of separating them
from one of their parents.

Nonetheless, restraining orders have long been considered lawful when there is a need for
emergency relief in the presence of a direct threat of physical harm. Prop@sents a

that within 2 weeks the man will have the opportunity to present his case and justice can
be served.

But the David Letterman saga raises the question, How could the New Mexico judge
issue an order in the absence of any direct threat of physical harm? After all, Mr.
Letterman lived thousands of miles away and had never met Ms. Nestler.

The answer is simple: restraining orders are easy to obtain becausenstatefilae
domestic violence so broadfy.

In Massachusettsthe legal definition of “abuse” includes “placing another in fear of
imminent serious physical harmBut judges seldom request any objective proof of
“fear” or “imminent serious physical harm,” so requests for orders are rougjraaijed.
Likewise, inOregon, merely claiming a “fear” of violence is considered grounds for
issuance of the ordér.

In New Jersey a judge may issue a restraining order “when necessary to protect the
life, health, or well-being of a victim"Obviously, any lover's quarrel or marital tiff
could be interpreted as causing “emotional distress” or somehow affecting a person’
“well-being.” That broad definition led to the following unfortunate case:

A New Jersey woman repeatedly voiced her disapproval of her estranged
husband’s new-found romantic interest, which resulted in the imposition of a
restraining order on her. When she later called the new girlfriend a “slut,”

that was ruled to be a violation of the restraining order. She was sentenced to
6 months probation and community service.

The relevanMichigan law is similarly broad, and contains a troubling loophole. The law
describes domestic violence as:

“(i) Causing or attempting to cause physical or mental harm to a family or
household member.

(i) Placing a family or household member in fear of physical or mental harm.”
The statute then goes on to exclude any “act of self-defense” from its definition. Thus

if one party made a remark that caused any saornerpitalharm, the second party could
presumably retaliate with legal immuntty.



RESPECTINGACCURACY IN DOMESTICABUSEREPORTING

Once the law defines almost any interpersonal maladjustment as “domesticejble

the courts then establish procedures to expedite the issuance of these orders. ler exam
in California, it appears to be as easy to obtain a restraining order as a hunting or fishing
license. The Sacramento Superior Court’s website instructs TRO applicéoitewas:

Please present the completed domestic violence forms to the Family Law
Filing Window in Room 100 of the William R. Ridgeway Family Relations
Courthouse. The clerk will conduct a mini-interview with you to clarify your
request and to ensure that yioled out the forms correctl}f’

Final Restraining Orders

In most states a temporary order is followed by a full hearing 10-14 days latet; at tha
time, a final determination is reached. In theory, the person accused of domestieviolenc
is entitled to full due process protections. But in practice, it may not work out that way.

In modern America, the mere accusation of domestic violence serves to stgamatiz
demoralize a person. It becomes the modern-day equivalent of the old joke, “So when did
you stop beating your wife?”

The man, now homeless and distraught, has only a few days to find a lawyer and prepare
his defense (assuming that he has the money for a lawyer). He may find it diffipait

his bills, since the protective order may have precluded his taking his checkbook with
him. He may have evidence in the family home that supports his case, but access to that
evidence is now difficult, or perhaps that evidence simply becomes “lost.”

If he requests a continuance to prepare for the hearing, that means he is separated from
his home and children for an even longer period of time.

Since the incident is addressed under civil proceedings, he has no right to be provided
with free counsel if he cannot afford an attorney. In contrast, the woman may enjoy the
benefit of free legal assistance that is underwritten by domestic violencarmsog

Attorney Miriam Altman observes that the deck is often stacked against the man
because “the mere allegation of domestic abuse...may shift the burden of proof to the
defendant*

In Washington State, for example, the Temporary Order for Protection reads as follows:

IT IS THEREFORE ORDERED THAT...The respondent is directed to appear
and show cause why this temporary order should not be made effective for one
year or more and why the court should not order the relief requested by the
petitioneror other relief which may include electronic monitoring, payment of
costs, and treatment. [emphasis added]
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The wording of the Order is clear: the burden of proof rests on the respondent to prove
that the order should not be extended for a full year. In other words, guilty until proven
innocent.

In New Jersey the defendant is not allowed to depose the alleged victim because,
according to the statutory wording, this “perpetuates the cycle of power and control
whereby the perpetrator remains the one with the power and the victim remains
powerless.*? It is troubling that the law itself does not use the word “alleged” to qualify
the terms “perpetrator” and “victim.”

In some cases, the plaintiff may introduce hearsay evidence and examples otipnesr ac
that should not be allowed under the rules of evidence. But if the man is representing
himself, he is unlikely to object. Although the woman may have had months to prepare
for the case, the man may have amhp weeks.

This guilty-unless-proven-innocent logic becomes rooted in judicial thinking as well.
It has been one family attorney’s experience that the first question a judgersesnet
asks is, “Well, whyshouldn't! enter this order against your client?”

This is the court transcript from a Massachusetts hearing in which the respondent’s
attorney requested the court to vacate (i.e., discontinue) the*order:

Mr. Hession: “Can you please state your name and your address for the record?”
[The Court argues with counsel as to whether Mr. L can testify.]

The Court: “1 don’t believe | need to hear any evidence from your client. I'm
going to deny your request to vacate the restraining order.”

Attorney David Heleniak sums up the process this way: “In ten days, the hypothetical
husband has gone from having a normal life with a wife, children and home to being a
social pariah, homeless, poor, and alone, trapped in a Kafkaesque nightmare.”

That experience can ultimately have disastrous consequences, as the folloaing cas
reveals:

Lewis Barber, of Alexandria, Virginia, was considered a loving husband and
father by his neighbors. Mr. Barber was issued a protective order directing that

he not contact his wife or 9-year-old son. The judge’s decision to grant the order
was based on the fact that Mr. Barber owned a collection of Civil War firearms at
the time and that 7 years earlier he had fired shots in his attic. On April 26, 2005,
a distraught Lewis removed his son from his wife’s possession and brought him to
his own house. After an 18-hour standoff, Mr. Barber was shot to death by the
local police!®
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Gender Bias in the Issuance of Restraining Orders

If a man has been assaulted by his intimate partner, he should be able to obtain an order
of protection. But a double standard may thwart this request.

This is borne out by research.Massachusettsone analysis examined all domestic
ex-parte hearings held in the Gardner District Court in 1997. The analysis found that 34%
of requests from men were deferred or turned down, compared to only 10% of requests
from women®’

According toOregon attorney Ron Johnston, “I believe many general practice attorneys
who don’t specialize in domestic relations would hesitate before trying to get a
restraining order for a man, whereas there would be no hesitation at all for a woman
under the same set of circumstancés.”

Mr. Johnston’s statement is based on the fact that in Portland, the protective orders once
featured the following gender-biased language: The respondent in this order is the
natural/legafather of the below namethinor children” [emphasis addetf].

A father suffered repeated assaults by his wife, on one occasion requiring
medical treatment for his injuries at the local emergency room. Afraid for his
children and for himself, he sought a restraining order. At the time of court
hearing, he brought photographs of his injuries, medical documentation of his
emergency room visit, and a copy of the police report. The judge’s explanation
for denying the man’s request was: “Well, you have to expect one knock-down
drag-out fight per divorce.®

When Abuse Victims Themselves Are Accused of Being Perpetrators

Legal bias is not the only reason that male victims are often reluctant to steainneg
orders. There have been reports of abused men who, upon requesting help from law
enforcement officials, found themselves accused of being the perpetrator.

In one case, a woman severely bit her husband on the shoulder and chest. After showing
the judge pictures of his injuries, the man was granted a restraining order. Theynext da

the woman went before the same judge and, even though she had suffered no injuries, she
claimed to be in “fear” for her life, saying ththe man was the real abuser. On the basis

of that unsubstantiated allegation, the judge reversed the original order agamigt the

and issued an order against tusband”

As family violence expert Murray Straus put it, “There are a growing number of
complaints that attempts by men to obtain police protection may result in the man being
arrested
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A Washington State attorney gives this advice with regard to domestic violebzm’t
call 911 unless you are bleeding and she still has a weapon in her hand. Too many men
who have called 911 for help have ended up being arrested fofDV.”

When government programs ignore the actiongeopetratorsand encourage the arrest
of victims that’s a sure sign of a justice system turned upside down.

Restraining Orders Break Up Families

Allegations of abuse and restraining orders are often used as “part of the gastggsma
of divorce™—a tactic that is generally unavailable, however, to men. Indeed, divorce
attorneys have been known to offer to drop the allegation of abuse in exchange for
financial concessiorfS.This section of the Report uses two actual cases ffiowis to

illustrate how restraining orders serve to disrupt normal family bonds.

The problem begins with the legal definition. The Illinois Domestic ViolencesAct’
definition of domestic violence encompasses any type of “emotional distfessw
does that play out in the event of a marital conflict?

An actual Order of Protection issued in lllinois is shown on the next page (the red
markings were added latef)In this case, there was not even an allegation of physical
assault. Rather, the wife accused her husband of “harassment” and “interfetence wi
personal liberty” (box #1). Both allegations are subjective and vague.

On the basis of those claims, the petitioner was granted physical custody of thenchildr
(box #5). Additionally, the children were removed from their father and allowed to see
him only every other weekend until 6:00 p.m. on Sunday (box #7).

Another lllinois case reveals how these restraining orders soon become the legal
foundation for long-term family disruption. The following case is recounted from the
perspective of Mrs. Arlene Soucie, a grandmoffier:

In November 2002, Mrs. Soucie's daughter-in-law moved out of the family home,
taking her 9-month-old son with her. For more than 3 months, the father, who
worked in law enforcement, and the grandmother were not informed about the
child’s whereabouts.

They were finally granted child visitation rights, but even though the two were
careful to be considerate when picking up and returning the child, the mother
apparently became irate. So the mother went to a judge and claimesthéhairs
experiencing “emotional distress” when the father and grandmother picked up
the child. As a result, in October 2003, Mrs. Soucie and her son were placed
under an order of protection prohibiting them from having any contact with the
child.“The mother has learned the system and uses it to her advantage,”
concluded the distraught grandmother.
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How Common are Frivolous Restraining Orders?

Concerns that restraining orders violate due process protections have been voiced in the
legal community for years.

Elaine Epstein, former president of thiassachusettBar Association, admitted,
“Everyone knows that restraining orders and orders to vacate are granted to
virtually all who apply...In many cases, allegations of abuse are now used for
tactical advantage®

In Connecticut, attorney Arnold Rutkin charged that many judges view
temporary restraining orders as a “rubber-stamping exercise” and that sutbseque
hearings “are usually a sharft.”

In Missouri, a survey of judges and attorneys yielded many complaints of blatant
disregard for due process and noted that allegations of domestic violence were
widely used as a “litigation strategy®

Nationally, “domestic violence has become whatever the woman wants to allege,
with or without evidence™

But how many restraining orders are indeed issued without good cause? To answer that
guestion, an estimate is made of the total number of retraining orders issued each yea
Then the proportion of those that are frivolous is calculated.

Annual number of restraining orders

Analyst Neal Miller compiled data dimal restraining orders (mostly in 2002) from 29
state court systems, and found that rates varied widely across theFtaies. issued
such orders more than four times more often (504 per 100,000 population) than in
Tennessed115 per 100,000 persons).

On average, Miller found that 342 final restraining orders were issued per 100,000
persons. When extrapolated to the entire US population, an estimated 860,000 final
orders were granted.

That number parallels data from the FBI National Crime Information CentdCjNC
which includes a national registry of restraining orders. Each year 600,000 to 700,000
permanent orders are entered into the registry.

However, eight states do not participate in the NCIC registry at all, and manytaties
have incomplete coverage. For example in Texas, 25 counties do not report. In
California, 17 counties do not have a reliable procedure to enter orders into their
database.
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Given the trend to increasing numbers of restraining orders, the best estimaaé of fi
restraining orders now issued each year is 900,000.

The national number aémporaryrestraining orders is unknown. But break-downs on
temporary vs. final orders are available from three states:

In Connecticut, 9,390 restraining orders were issued in 2004, of which 66.5%
were temporary and the remaining 33.5% were permanent.

In Pennsylvanig 57,316 Protection From Abuse orders were issued in 2004,
consisting of 39,997 temporary orders and 17,319 final orders, either by
stipulation/agreement or after a hearifig.

In Virginia , 84% of all restraining orders are emergency or temporary, 16% are
permanent’

In Connecticut and Pennsylvania, two temporary restraining orders are issuedyor ever
final order. In Virginia, the ratio is over five to one. On the basis of that informatmn,
estimate that 2-3 million temporary restraining orders are issued each year in the United
States.

Non-meritorious orders

What percentage of all restraining orders are issued without sound basisithiRgstra
orders were originally designed to protect individuals from physical harm. So, by any
reasonable standard, a restraining order—especially when issue@opanebasis—
that does not eveallegeviolence is non-meritorious.

A 1995 study conducted by tiMassachusettsTrial Court reviewed the domestic
restraining orders issued in that state. The study found that less than half of the orders
involved even amllegationof violence® In other words, the order was issued solely on
the basis of alleged fear or emotional distress—or even on the basis of a deske to see
retribution—not because of actual or imminent violence.

Likewise, Dorothy Wright, &ew Jerseyattorney and former board member of a
women’s shelter, has estimated that 40%-50% of all restraining orders aree@quest
purely as a legal maneuvér.

One analysis examined the allegations listed in 288 abuse prevention orders issued in the
Massachusetts Gardner District Court in 1997 that were requested by women. In 41% of
these cases, fear was the sole allegation listed. Furthermore in only 34% of the 88 orde
did the woman claim that any harm had occuffed.

A more recent analysis of domestic violence restraining orders issued in 2006 in
Campbell CountyWest Virginia concluded 81% were unnecessary or false.
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Based on those reports, it is estimated that at least half of all restraitiang are issued
in the absence of direct injury or harm.

Orders Issued with an Evil Eye or a Heavy Hand

The original idea behind domestic restraining orders may have been sound. But over the
years, state definitions of abuse were widened, the types of partner relatioresieips w
broadened to include co-habiting and dating couples, and evidentiary requirements
relaxed.

The Fourth Amendment affirms, “The right of the people tedamire in theipersons
housespapers, and effectagainstunreasonablesearches angkizuresshall not be
violated” [emphasis added]. It is those rights to be secure in their houses and to be
protected from unreasonable seizures that are violated by unjustified restoadens

The U.S. Supreme Court once commented that the Fourteenth Amendment is violated by
legal procedures that appear “fair on their faces,” but are administered fwethl &ye

or a heavy hand*® The same could be said about restraining orders that are freely
granted without even an allegation of physical violence.

10
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